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TORT TIPS
for Business and Family Attorneys

New Appellate Guidance on  
Anticipatory Releases
The Oregon Supreme Court recently affirmed that the public policy  
favoring the deterrence of negligent conduct by holding wrongdoers  
accountable when they break a safety rule and hurt another overrides at 
least some prospective releases immunizing wrongful conduct.  

In Bagley v. Mt. Bachelor, Inc., 356 Or 543 (2014), a recreational activity 
business wanted to use a customer’s pre-activity liability release to  
immunize itself from accountability for breaking a safety rule and  
catastrophically injuring that customer. Such pre-activity liability releases are 
commonly used by recreation-related businesses, such as exercise gyms, 
sports facilities, climbing walls, rafting services, and ski areas. Such  
businesses typically require customers to prospectively waive all potential 
negligence claims that may arise against the business if the customer is 
injured by the business breaking a safety rule. Usually these releases are 
extremely broad in that they do not simply waive liability for injuries caused 
by an inherent risk of the activity, but also waive liability for unreasonable 
dangers caused by the business itself. For example, a ski area release is not 
only intended to immunize the ski business from the inherent danger that a 
skier may crash into a tree, but also typically from any liability to a customer 
who is killed or injured when a chair lift falls from a great height due to  
negligent maintenance. Similarly, an exercise gym’s release is usually not 
only intended to immunize it from the inherent risk that a customer may pull 
a muscle when choosing to lift weights, but also from liability if the customer 
is injured when stairs in the gym collapse because of rotting floor beams that 
the business was aware of but chose to never repair.   

 The Oregon Supreme Court in Bagley distinguished between immunity from 
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New Appellate Guidance (continued)

liability arising out of the inherent risks of a  
recreational activity and releases granting immunity 
from liability when the business actually creates an 
unreasonable danger to the customer. The Court  
re-emphasized that because “public policy favors  
deterrence of negligent conduct,” a pre-activity 
release – that the ski area business hoped would 
immunize its conduct that unreasonably creates a 
danger to its customers – was invalid. n

A New Twist on the “Same Nine”  
Jury Rule
In Kennedy v. Wheeler, 356 Or 518 (2014), the 
Oregon Supreme Court recently revisited the “same 
nine” rule for jury decision-making, with a surpris-
ing result. The Oregon Constitution provides that “[i]
n civil cases three-fourths of the jury may render a 
verdict.” Article VII (Amended), section 5(7) of the  
Oregon Constitution. The same rule is found in 
ORCP 59G(2). But what does “three-fourths of the 
jury” mean? Conventional jury verdict forms instruct 
jurors, for example, that the same nine who voted 
in favor finding negligence and causation must also 
agree on the amount of economic and  
noneconomic damages. The Kennedy case  
upended that conventional wisdom.

In Kennedy, the defendant drove through a stop  
sign and crashed into another car. The plaintiff  
made a personal injury claim. The defendant  
admitted liability. At trial, all twelve jurors agreed that 
the defendant’s negligence was a cause of damage 
to the plaintiff. But on the issue of damages, one set 
of nine jurors agreed on the amount of economic 
damages, and a different set of nine jurors agreed on 
the amount of noneconomic damages.

At the conclusion of the trial, the defendant pointed 
out that there were not the same nine jurors on the 
questions answered in favor of the plaintiff, and on 
appeal argued that was not a proper verdict. After a 
long romp through law of the case and preservation 
doctrines, Oregon history, and policy considerations, 
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Highway Construction Work Zone 
Injury Trial
We recently tried a two-week jury trial in Marion 
County for an ODOT inspector who suffered  
massive orthopedic injuries when a car drifted  
into a highway construction job site and ran into  
the inspector. 

The inspector was on the Kuebler Blvd job site  
near Salem at night, helping a subcontractor move 
plastic traffic control markers back to the fog line 
to re-open a lane of traffic that had been closed for 
road striping. There were no physical barriers to 
prevent drifting cars from entering the work zone. 
A young driver apparently fell asleep and drifted or 
veered off the road, squarely hitting the inspector 
and grazing another worker. 

In the course of working on the case, we learned 
that highway construction work is one of the most 
hazardous jobs in the country because cars  
regularly drive into work zones by accident.  
As a result of that long-recognized hazard, the  
highway construction industry has evolved the  
use of temporary crash barriers to protect workers. 
These barriers are placed between the workers and 
the open roadway to physically stop an errant car 
before it enters the work zone. The kind of barriers 
to be used in this situation were essentially heavy 
trucks with a crash device hitched to the rear (called 
a truck mounted attenuator). Although these crash 
safety devices were in the bid documents, the  
contractor elected not to use them here. The  
inspector ended up with fractures to his leg and  
pelvis that required over a third of a million  
dollars of medical care to date, with further  
medical care, disability, and shortened work life 
expectancy ahead. 

The jury returned a verdict of $2.8 million against 
the construction contractor, the errant driver, and  
an acquaintance of the driver. n
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the Oregon Supreme Court concluded that “logic 
does not require a connection between the amount of 
economic damages and the amount of noneconomic 
damages awarded.” The trial court verdict was  
accordingly upheld.

The lessons of Kennedy are of course not limited  
to personal injury cases, but should apply to any 
Oregon jury decision. n

Medical Causation Testimony Not 
Always Required
The Oregon Court of Appeals, in Ouma v. Skipton, __ 
Or App __ (2014) (A151739), recently decided that 
medical causation testimony is not required for  
certain kinds of injury claims. The case is also a  
cautionary tale about the importance of plaintiff’s 
counsel getting key testimony into evidence at trial.

Ouma was another admitted liability personal injury 
case arising out of an auto collision. The case was 
tried on the issue of damages, only. Plaintiff claimed 
$55,000 in economic losses, but his treating  
chiropractor never testified that to a reasonable  
degree of medical certainty the injuries were caused 
by the collision. The trial court then struck the  
chiropractor’s testimony, and without that required 
testimony, the court granted a motion for directed 
verdict on economic damages. At the close of  
defendant’s case, defendant then moved for a  
directed verdict on the claim for $100,000 in  
noneconomic damages, arguing that because  
plaintiff had not introduced medical testimony on  
causation, plaintiff could not recover for those  
damages. The trial court granted that motion, too. 

On appeal, the plaintiff salvaged the right to go back 
to the trial court on the issue of whether the collision 
caused the plaintiff to suffer a fracture to his tooth, 
and thus to try again on his claim for noneconomic 
damages. The Court of Appeals correctly noted that 
this kind of injury was not a complicated one that 
required the plaintiff to present expert medical  
testimony to prove causation. 

But what a painful reminder of how important it is to 
have and prepare the right witnesses! n
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Recent Cases (continued)

School Bus Crash Cases 
Earlier in 2014, we were working on three school 
bus crash cases. One of those settled for a  
confidential amount, and two are ongoing. In the 
settled case, the company that provided the school 
buses and drivers hired a driver who was known  
to have multiple health problems, including sleep 
apnea and psychological disorders, and used  
various prescription drugs. On the day of the  
collision, the school bus driver drifted off the road 
at times, and then later that morning, on a straight, 
level stretch of road in daylight, crashed into the 
back of a white Honda Accord that had its brake 
lights and blinker on.  

A 16-year-old girl was sitting in the back of the  
Honda when the bus hit. The force of the crash 
crushed the back of the Honda all of the way up  
into the passenger compartment, essentially  
obliterating the rear third of the car. The girl’s head 
and face were subjected to forces that broke most 
of the bones of her face. She was life-flighted to 
Portland for emergency trauma services. Her saga 
of surgeries and medical procedures still continues, 
with over three quarters of a million dollars of care 
required thus far, and much more to come in  
the future. 

The defendant bus transportation corporation, 
which claims to be the world’s largest surface  
transportation company, litigated the case  
heavily. Most of our office worked on the girl’s  
case for about three and a half years, devoting 
thousands of hours of time. n

Nursing Home  
Negligence Arbitration
We represented the family of Mary O’Meara,  
an 83-year-old woman who died following her 
admission to a nursing home. Mary had complex 
chronic medical problems but she had been able to 
successfully live in her own home with the support  
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investigation. Fortunately, a facility employee 
caught the nursing assistant red-handed and  
contacted Adult Protective Services.

After the facility rejected offers of settlement, the 
family brought claims against the facility and the 
nursing assistant, including claims for negligent 
hiring, supervision, and care, Elder Abuse under 
ORS 124.100, and intentional infliction of emotional 
distress. The case was submitted to a panel of 
three arbitrators and involved a multi-day hearing. 
The arbitrator panel determined that the facility was 
negligent in its care of Mary and that the nursing  
assistant committed Elder Abuse and returned  
an award against the facility for damages and  
attorney fees. n

Attorneys representing individuals with catastrophic or serious personal injuries, and 
families with wrongful death claims, from defective products, truck and auto collisions, 
medical negligence, construction and industrial accidents, and nursing home abuse.
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Recent Cases (continued)

of her family and some professional care givers.  
Unfortunately, she developed some intense back 
pain and lost the ability to move around her home. 
She was admitted to the hospital where she was  
diagnosed with compression fractures in her back. 
Her primary care physician recommended to the  
family that Mary go temporarily to a skilled nursing 
facility where her pain would be managed and where 
she could regain strength and mobility through  
physical therapy. 

When Mary arrived at the facility, her pain medication 
patches began to go missing. Due to her unmanaged 
pain levels, she was unable to participate in physical 
therapy and her condition declined. Later, when her 
pain patches did not go missing, the physical therapy 
was not resumed. Records from the facility reflect 
that she was not receiving adequate food, skin care, 
hygiene, or restorative therapy. The family visited 
frequently and tried to provide the care that the 
caregivers did not seem to have to time to do. Mary 
began to “fail to thrive” and she soon died. It was the 
nursing home’s position that the only harm that Mary 
potentially suffered as a result of its negligence was 
increased pain for a brief period of time and that  
her decline was not a result of its negligence but a 
natural progression of her chronic conditions. 

What the family did not know until after their mother’s 
death is that the facility had knowingly hired a  
nursing assistant who was on probation for a  
methamphetamine drug crime. The family also did 
not know, until we filed a case, that the facility did 
not do an adequate background check before hiring 
this employee. Had it been done, the facility would 
have learned that she had been fired from two recent 
caregiver positions for positive drug tests. Nor did the 
family learn until the case was filed that the facility 
knew that drug thefts were occurring but had chosen 
not to report the crimes to Adult Protective Services 
or law enforcement until it had done its own  
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