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TORT TIPS
for Business and Family Attorneys

Be Careful What You (Don’t)  
Ask For: Jury Instructions
The Oregon Court of Appeals recently issued its opinion in Lenn v. Baldwin, 
269 Or App 189 (2015). Lenn is a legal negligence case, but it is more  
generally a cautionary tale about requested jury instructions. In Lenn, the 
plaintiffs alleged that their attorney in a real property dispute was negligent. 
The focus of the appeal was on this jury instruction: “An attorney is not liable 
for alleged negligence in how he handled a client’s case at trial if the clients 
had no valid claim for relief to begin with, because the attorney’s conduct 
could not be a cause of injury or damage to the clients.”

After the plaintiffs lost based on a jury finding that they were 75% at fault, 
the plaintiffs appealed. They argued that the disputed jury instruction did 
not make sense in the context of their case, given things that happened or 
could have happened before trial (such as not taking the case to trial in the 
first place, or settling before trial). The Court of Appeals observed that those 
arguments did not directly address the specific jury instruction, which was 
limited to attorney conduct “at trial,” and further noted that the instruction 
itself is a correct statement of the law.

It doesn’t take too much reading between the lines to see that the Court of 
Appeals probably felt that the plaintiffs could have asked for (but did not) 
different jury instructions that better addressed their attorney’s pre-trial  
conduct. And that it was too hard for the plaintiffs to show harm if there was 
error, because the jury in fact found the defendant attorney 25% at fault after 
hearing all of the instructions as a whole.

The bottom line: we’re in a profession where words make a difference. 
Sometimes all the difference. n
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When Multiple Drivers Cause Pedestrian Death
Collisions between automobiles and pedestrians may involve more than  
one negligent driver. For example, a pedestrian crossing the street could  
be hit by multiple vehicles in rapid succession, making it difficult to  
determine the injuries caused by each. Oregon law provides that each  
negligent driver is liable when his or her conduct was a substantial factor  
in causing the injuries, even when there are multiple negligent parties.  
We used this rule recently when we represented the estate of a woman  
who was crossing in a marked crosswalk when she was hit by two  
automobiles in succession. The woman was killed, and both drivers fled  
the scene. It also turned out that both drivers were driving other people’s  
vehicles at the time. Ultimately, we were able to secure policy limits  
settlements with both of the at-fault drivers. n

Defendant Dies During Litigation
A defendant may pass away after a complaint is filed. If there is no  
probate otherwise opened, the plaintiff may need to petition the probate court 
to open an estate for the deceased defendant to allow the case to continue. 
We recently created an estate proceeding for a deceased defendant while 
we represented a local bicyclist, who was an active member of Oregon’s 
volunteer community. The bicyclist was professionally dressed and was  
commuting to the Center for Appropriate Transport. An aggressive driver 
drove up behind the bicyclist and yelled obscenities at him, which a nearby  
witness overheard. Then, the aggressive driver ran the bicyclist off the road, 
causing him to suffer head, shoulder, hip, and knee injuries. We filed a 
complaint against the at-fault driver. The driver passed away from unrelated 
causes during the litigation and, to continue the case, we set up an estate 
for the driver through the probate court. We later settled the case for a fair 
amount at a judicial settlement conference. n

Improper Care Leads to Nursing Home Death
With more and more Oregonians living longer and with more serious  
health issues, nursing home neglect and abuse is an increasingly important 
issue. We recently helped the family of a 59-year old man who died following 
a short admission to a Memory Care Center. The man had developed  
early onset Alzheimer’s disease and needed supervision for medication  
management and for his wandering behaviors. His wife had toured the  
facility before placing her husband there and was assured that the facility 
was a good fit for him and that a care plan would be developed to meet his 
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needs. She was informed that there would be a period of adjustment and 
that the family would need to let him establish himself there before they 
could visit him in person. In less than a month, her husband lost more than 
20 pounds of body weight, sustained several injuries requiring hospital  
care, was incorrectly medicated and over-medicated, became severely  
dehydrated, and developed pneumonia and sepsis. He was transferred  
to the intensive care unit of the hospital only after the family had an  
outside nurse do an evaluation. He never recovered from the sepsis.  
The wrongful death case settled for a confidential amount at a mediation  
during the litigation. n

Impact of Local Laws on Dog Attacks
Children injured by dogs sometimes have little recourse against a dog  
owner. Ordinarily, the child’s representative would need to prove that the 
owner was negligent in allowing the dog to bite. Some local governments, 
however, have laws regarding liability for dogs that bite while off-leash on 
another person’s property. We used that type of local law recently when  
representing a 2-year-old child who was attacked by a dog at a business  
establishment. The business owner had invited the child to pet the dog, 
which had recently come from a rescue facility. The dog attacked the child 
without provocation and bit the child’s head, ear, and chest, which caused 
permanent scarring. We were able to obtain a fair settlement on behalf of the 
child, who will gain access to the proceeds when she becomes an adult. n
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